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SFC Consultation Paper on
(1) the Proposed Guideline on Anti-Money Laundering and Counter-
Terrorist Financing and
(2) the Proposed Prevention of Money Laundering and Terrorist
Financing Guideline Issued by the Securities and Futures
Commission for Associated Entities

Question 1

Do you think paras 4.4.1, 4.4.3 and 4.9.19 together provide sufficient guidance to
assist Fls to comply with the requirement of taking reasonable measures to verify the
identity of persons purporting to act on behalf of customers? If not, please suggest
further examples or alternative measures with reasons.

Answer:

Paragraph 4.9.19 is the only guidance that addresses the specific problems encountered in
verifying potentially long lists of authorized signatories while paragraph 4.4.3 gives
guidance on money transfers. Paragraph 4.9.19 introduces a risk-based approach in
determining the appropriate measures to verify the identity of a person purporting to act on
behalf of the customer. For example, the adoption of a signatory list where the customer of
the FI is another FI or a listed company and the risk is considered to be low, in which case
the identities of the account signatories verified by independent person within the FI or
listed company are sufficient.

While this approach may enhance efficiency of FIs in dealing with certain customers, it is
recommended that both the identities and authority (to act on behalf of the FI or the listed
company) have been verified by independent persons within the FI or the listed company,
and such signatory list should be updated/confirmed on an annual basis, with the
customers (being FI and/or listed companies) promptly notifying the FI of any change to
the signatory list.

Question 2

Do you think Chapter 10, particularly para.10.1, is sufficiently clear as to when the
wire transfer provisions do not apply to an LC? If not, what further guidance may
be useful in this respect?

Answer:



We suggest amending the third sentence in paragraph 10.1 as follows:

“... Where an FI is merely the originator or recipient/beneficiary of a wire transfer and is
not acting as an ordering institution or beneficiary institution of that transaction, it is not
required to comply with the requirements under section 12 of Schedule 2 or this Chapter in
respect of that transaction.”

We also suggest that paragraph 10.2 is moved above 10.1, as paragraph 10.2 contains the
definitions required to understand 10.1.

Question 3

Do you agree that the benefits of performing a company registry search as an
independent, effective means of confirming a corporate customer’s current status
and verifying the names of its directors and sharcholders outweigh the costs?

Answer:

Where the searches can be conducted online without a time delay of a physical search or
an overnight search and the charges are nil or very low (e.g. less than HK$100 or
equivalent), we agree that such searches should be done. However, in some emerging
markets jurisdictions, the procedure is not straightforward and must be done by a Jocal
agent. In those circumstances, the costs can be excessive compared to the business
opportunity on offer for the FI. Such costs can only be justified if there are circumstances
that would put the FI on notice of a potential issue.

The issue is compounded by the fact that it is often those jurisdictions where company
searches are most difficult to do, which present the highest ML/TF risk. Imposing a
requirement to obtain company searches in high risk countries may have the effect of
cutting off customers in those countries, as viable business partners for Hong Kong Fls.
This is not the intention of the AMLO.

An additional thing to consider is whether company searches actually offer any particular
value as a means of confirming a corporate customer’s current status. Aside from
providing evidence of the existence of a company, they can show data which is quite out
of date. Changes to directors or to the constitutional documents may not need to be filed
until some days or weeks after they take place. Changes to shareholders may only need to
be filed once a year. Furthermore, as the filings are made by the company itself, they do
not comprise a truly independent source.

A more practical solution might be to require the company itself to provide certified
copies of its constitutional documents, together with the register of members and a list of
directors. The person who certified the documents should then be subject to separate
verification.



Question 4

Para. 4.10.6 covers fund distribution activities involving the holding of fund units by
nominee companies. Do you think that there are other types of business relationships
involving nominee companies controlled by an FI distributor that should also be
covered by this provision? If so, please provide details with reasons.

Answer:

We suggest amending the third sentence in paragraph 4.10.6 as follows:

Where a FI as defined in the AMLO opens an account with another FI in the name of a
nominee company wholly-owned by the first-mentioned FI for holding fund units on
behalf of the first-mentioned FI or its underlying customers, the first-mentioned FI shall
for the purpose of this Chapter be deemed as the customer of the second-mentioned FI and
the second-mentioned FI may apply SDD to the first-mentioned FI, provided that the
second-mentioned FI has conducted CDD on the underlying customers and is authorised
to operate the account, as evidenced by contractual document or agreement.”

Question 5

Do you agree that FIs should implement a clear and well articulated policy for
ensuring that relevant staff receive adequate AML/CFT training and monitor its
effectiveness?

Answer:

Yes, we believe Fls should be under an obligation to ensure that staff receive adequate
AML/CFT training. Many FIs will already do this.
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